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No one should be subjected to cruel,
inhuman or degrading treatment:
the problem of domestic violence

in the Russian Federation

Anna Fedikovich®

The aim of this paper is to identify the main issues in implementation of the international principle of prohibition of in-
human treatment as applied to domestic violence in the Russian Federation, as well as to suggest possible solutions to
this problem. International treaties by which the Russian Federation is obligated to observe the above principle are ana-
lyzed. Judgments of the European Court of Human Rights highlighting the problem of domestic violence in Europe and
in Russia, specifically, are also studied. On the basis of statistical data and a comprehensive analysis of normative mate-
rial, scientific publications, court decisions, and this statistical data, various aspects of the problem are examined and
possible solutions suggested. The method of post-classical science, such as phenomenology, is also used. The sources of
information for the analysis are normative legal acts of an international character, namely, the Universal Declaration of
Human Rights, the European Convention on Human Rights, judicial decisions of international courts, the Constitution of
the Russian Federation, and judicial decisions of the Russian Constitutional Court. Based on this research, it is concluded
that the Russian Federation has not only an international obligation but also a constitutionally binding duty to ensure
protection from inhuman, cruel or degrading treatment against any person present on its territory. However, current
Russian legislation does not comply with international standards. It does not fully protect the rights of victims of do-
mestic violence. Russian legislation fails not only in providing preventive mechanisms but also in investigating inci-
dents of domestic violence. Thus, Russia’s current legal framework fails to meet its obligation to protect persons from
cruel, inhuman or degrading treatment.
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The problem of domestic violence in Russia has been acute for a long time. Since 2016
there have been attempts to adopt a law on the prevention of domestic violence, but these
have not been successful up to the present day (14.11.2021 — Author’s note). After the
President signed the Federal Law on Decriminalization of Beating in the Family', domestic
violence in Russia has become worse?. Gaps in current Russian legislation give freedom to
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potential criminals and do not protect potential victims. Legislation does not fulfill its pre-
ventive or punitive functions, so that criminals feel permissiveness. The lack of effective leg-
islative regulation leads to a systematic, gross violation of the prohibition on cruel, inhuman
and degrading treatment in families. Problems with the implementation of this human
rights standard are firmly linked to other standards: non-discrimination, protection of wom-
en’s rights, and others. It is also worth noting that despite the fundamental link between
domestic violence and “gender-based violence”, domestic violence almost always affects
children as well, further confirming the significance of the problem. This systematic and
gross violation of the above standard can even reach the critical point where it develops into
a violation of the standard of protecting the right to life3.

The human rights standard considered in this paper is enshrined in Article 5 of the Uni-
versal Declaration of Human Rights, in Article 7 of the International Covenant on Civil and
Political Rights, in Article 3 of the European Convention on Human Rights, and in para-
graph 2 of Article 21 of the Constitution of the Russian Federation. This standard also is an
international custom® (i. e., has normative power for all States). Further, in accordance with
paragraph 4, Article 15 of the Russian Constitution, the norms of international treaties
(such as the International Covenant on Civil and Political Rights) are an integral part of the
Russian legal system. Furthermore, regional organizations also have treaties which directly
address the problem of domestic violence. For example, the Council of Europe’s Istanbul
Convention, guaranteeing the protection of women and children from domestic violence,
provides mechanisms for implementing this protection at the national level. Therefore co-
operation at the international level may be quite productive for Russia in combating domes-
tic violence. Nevertheless, in spite of its international obligations, the Russian government
in 2017 eliminated the provision for differential treatment of beatings by “relatives” in Arti-
cle 116 of the Criminal Code of the Russian Federation. Since 2016, a bill for the prevention
of domestic violence has been in a state of stagnation, without even passing a first reading
in the State Duma of the Russian Federation.

The importance of the problem of domestic violence was confirmed by the European
Court of Human Rights (ECtHR) in cases such as E.S. and Others v. Slovakia (2009),
N.P.and N.I. v. Bulgaria (2016), Eremia and Others v. the Republic of Moldova (2013).
The failure of Russian law to protect the rights of domestic violence victims was highlighted
in ECtHR cases Volodina v. Russia, Barsova v. Russia, and Polshina v. Russia. The
ECtHR’s work on domestic violence in Russia culminated in the pilot judgement Tunikova
and Others v. Russia (2021).

Therefore the Russian Federation, in accordance with its international obligations and
national legislation, has an obligation to protect victims of domestic violence and to estab-
lish effective protection against this type of human rights violation. However, as we have
seen, Russian legislation has many gaps in the regulation of domestic violence. The ECtHR
has repeatedly recognized the inaction of Russian executive and legislative authorities as
violating the right enshrined in Article 3 of the ECHR. In contrast, other countries, such as

3 The European Court of Human Rights (hereafter — ECtHR) has repeatedly considered cases in which pro-
longed domestic violence escalated into deprivation of life: Kontrovd v. Slovakia (2007), Branko Tomasic¢ and
Others v. Croatia (2009), Talpis v. Italy (2017).

4 This is confirmed by state practice: 172 states are members of the International Covenant on Civil and Political
Rights, 47 member states of the Council of Europe are parties to the ECHR, in most countries of the world, the
protection of this standard is enshrined in the constitution (Russia, Germany, South Africa, Brazil, etc.); and
opinio juris: decisions of international courts (the ECtHR decisions mentioned in this research), Comments of
the Human Rights Committee to the International Covenant.



Moldova, implemented ECtHR decisions by amending their Criminal Code and Code of
Administrative Offences and filling gaps in their legislation, thereby strengthening legal
protections against domestic violence. In the Volodina case, the ECtHR found that a state
has a positive obligation to establish a legal framework that can provide full and effective
protection from domestic violence?.

The ECtHR’s latest judgment in Tunikova and Others v. Russia is the culmination of
the Court’s pointing out the Russian authorities’ long-standing disregard of these prob-
lems. This case is a pilot judgment obligating Russia to take comprehensive measures to
address the structural and discriminatory lack of protection of women against domestic vio-
lence®. Although the jurisdiction of the ECtHR will no longer apply to Russia after 16 Sep-
tember 2022, all its previous judgments, including those mentioned above, remain valid for
Russian authorities.

The prevalence of domestic violence in Russia is supported by extensive statistics. Data
on victims of domestic violence in Russia can only be obtained from nongovernmental or-
ganizations, since the Ministry of Internal Affairs does not provide clear and accessible data.
A study by the Women’s NGO Consortium showed that between 2011 and 2019, 66 % of
women murdered in Russia were victims of domestic violence’. In the report “Domestic Vio-
lence in the Context of COVID-19 in Russia”®, women'’s rights NGOs reported that during
the pandemic, the number of calls for help because of domestic violence increased, indicat-
ing that the number of domestic violence cases increased significantly.

According to the above analysis, de jure the right not to be subjected to cruel, inhuman,
or degrading treatment is guaranteed in the Russian Federation, but de facto it is not fully
implemented. Legislation for protection from domestic violence has many gaps and no ef-
fective legal programs for prevention of domestic violence and assistance to its victims have
been created by the executive authorities.

Based on the factual and legal situation described above, we can conclude that the prob-
lem of domestic violence in Russia should be solved expeditiously. The following methods
are the most effective:

1. Adoption of a federal law on domestic violence. This law should establish the
definition of “domestic violence” and create an effective legal framework to combat it. This
mechanism should provide for awareness-raising activities, such as comprehensive cover-
age of the problem by the mass media as well as by Russian state authorities; keeping
obligatory, open, and reliable official and unofficial statistics on domestic violence; providing
professional training for the staff of the Ministry of Internal Affairs, prosecutors, etc. so as to
enable effective investigation of domestic violence cases; providing economic, psychologi-
cal, and legal assistance to victims of domestic violence; expanding the system of state shel-
ters for victims; and creating effective coordination between the actions of various bodies to
combat domestic violence. The creation of a law against domestic violence is one of the

5 ECtHR. Volodina v. Russia. Application no. 41261/17. Judgment of 14 December 2021. § 76—77.

6 See, ECtHR. Tunikova and Others v. Russia. Application no. 55974/16 and 3 others. Judgment of 14 Decem-
ber 2021.

7 See, Algoritm sveta [Light algorithm]. 2021. URL: https://readymag.com/u3045877410/algoritmsveta/ (ac-
cessed 23.08.2022).
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main steps that should be taken on this issue. With society accepting domestic violence less
and less, the legal reality has begun to shift and this change should be reflected in the law.

2. Criminalization of domestic violence in the Criminal Code of Russia. This is pos-
sible by restoring the same format as it was before decriminalization in 2017 or by enacting
an article that would establish responsibility for inflicting physical or grave psychological vi-
olence against “close persons”. It is also possible to establish, with respect to “relatives”,
differentiated levels of violations, e.g., for intentional infliction of minor injury to health, or
for injury of moderate severity to health, etc. Such laws would limit the arbitrariness of in-
ternal affairs agencies in initiating criminal proceedings, create more effective and serious
protective mechanisms for victims, and allow statistics on the level of domestic violence in
the country to be kept at the state level.

3. Introduction of a system of restraining orders in the Code of Criminal Procedure of
Russia. Russia could institute temporary warrants, to be issued by the bodies of the Minis-
try of Internal Affairs, and permanent warrants, to be issued by courts. As the practice of
countries of the Council of Europe shows?, a system of warrants does not work without ef-
fective sanctions, so there also should be added responsibility for violation of these war-
rants. The Russian Federation does not currently have any form of restraining order system
in place, with the result that victims are endangered by depriving them of minimum guaran-
tees of protection in crisis situations. The prohibition of certain actions as a preventive mea-
sure provided for in the Russian Criminal Code has only been used in isolated cases to pro-
tect victims of domestic violence, showing that it cannot serve as an effective alternative to a
restraining order.

4. Ratification of the Istanbul Convention. Russia, despite the recommendations of the
Council of Europe to sign and ratify the Convention, has not yet done so. This Convention
contains effective methods for fighting domestic violence, developed from the practices of
European countries. The Convention provides a legally binding definition of violence against
women, establishes clear legal principles and standards for preventing and combating do-
mestic violence, and holds states responsible for failing to diligently prevent and combat all
forms of violence. Ratification of this Convention would not only initiate the creation of an
effective legal protection mechanism in the Russian Federation but would also initiate a
productive dialogue between Russia and the countries of Europe on this issue. However,
due to the expulsion of the Russian Federation from the Council of Europe on 16 March
2022, this step is not feasible at the moment but would be relevant and crucial in the event
of renewed relations between Russia and the Council of Europe.

5. Creation of a program for combating gender inequality". Violation of human rights
by domestic violence is inextricably linked with violation of the principle of equality of all
people regardless of various factors. Recognizing that the victims of domestic violence are
not only women but also children, the elderly, and men, a big step towards solving the prob-
lem of domestic violence would be the development of a program to combat gender in-
equality. Even though gender equality in Russia is de jure secured at the constitutional level
in Article 19, de facto it is not implemented in legal reality. Therefore extensive work will be

9 See, Akhil’gova D., Antonova Yu., Kogan V. Samoe opasnoe mesto: Obzor mer po protivodeystviyu domashne-
mu nasiliyu. Mezhdunarodnyy opyt [The most dangerous place: Overview of measures to combat domestic vio-
lence. International experience]. 2020. P. 26. URL: https://www.srji.org/upload/iblock/805/Otchet_Samoe_
opasnoe_mesto_SHagi_protiv_domashnego_nasiliya.pdf (accessed 23.08.2022).

10 See, Fedikovich A. Formal’'noe ravenstvo i gendernoe neravenstvo: sootnoshenie teorii i praktiki [ Formal equality
and gender inequality: correlation of theory and practice: coursework]. Saint Petersburg : Higher School of Eco-
nomics, 2021. P. 26—27.
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needed to eliminate legislative contradictions (for example, abolishing the list of banned
professions) and to create laws with mechanisms for protection against gender discrimina-
tion (for example, anti-harassment legislation, legislation overcoming the glass ceiling, and
legislation to combat the wage gaps in employment law)''. The result of this program would
be to ensure several universal human rights standards at once'?.
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AHHOTauuA

Jlannast pa6ota nocssitieHa rnpoo6Jjeme JJoMalliHero Hacuaust B Poccuu ¢ ToUkH 3peHust Hecob/1101eHUST
3aripeta 6ecyesoBeyHoro otTHouleHust. Llesb 1anHo# paGoThl 3aK/II04ACTCS B YCTAHOBJICHHUH OCHOBHBIX
npoO6JIEMHbBIX BONPOCOB B COOJIIOICHUH YKA3aHHOTO MEXIyHapOJHOro MpUHLMIIA B paMKax Borpoca
jomatiHero Hacuiust B Pocentickoit @eiepatini, a Takke NpeiioKeHHe BO3MOXKHBIX MyTeH peleHust
BbILLICYKA3aHHOH 11poGJieMbl. J1yisl 10CTHKEHHS MOCTABACHHOH Lie/M Obll NPOBEAEH aHaIM3 MEXKLyHa-
POJIHBIX JIOTOBOPOB, B COOTBETCTBHH C KOTOPbIMH Ha Poccuiickoit ®enepatinn neKUT 00513aHHOCTD 110
coOJII0/ICHHIO BbllLIeyKa3aHHoro npuHimuna. Kpome toro, Gblin u3ydeHbl nocranosenust EBponeiickoro
Cyza no npasam yeJsioBeka, B kotopblx Cyj1 ocBeliias npobiiemy IoMalliHero Hacuius B crpaHax EBpornbl
1 B Poccnn KoHkpeTHo. Ha ocHOBe cTaTHCTHYECKHX IaHHBIX W KOMIJIEKCHOTO aHa/in3a Obld paccMoT-
PEeHbI pas/iMuHble acreKTbl MPOGJIEMbI, a TAKKE MPEI0KEHbl BO3MOXKHbIE BApHAHTBI pelteHust. [1pu
NPOBE/ICHHUH HCCIEAOBAHHUS ObIJIM TPUMEHEHbBI CJIe/lyIOLHE METO/Ibl: aHaJIM3 HOPMAaTHBHOTO MaTepHaJa,
Hay4YHbIX MyOJIHKaLUi, CyeOHbIX pelleHH, CTaTUCTHYECKUX JaHHBIX. B paGoTe Tak:ke HCro/b3oBascs
TaKON METOJI MMOCTK/IACCHYECKOH HayKH, Kak (heHoMmeHoJ 1orus. [1pu ananuse ueroyHukamu HHgopmatiiu
Obl/IM HOPMATHBHO TPABOBbIE AKThl MEXKyHapPOAHOT0 Xapakrepa — Bceobuas aek/iapauus npas ye-
JoBeka, EBporiefickast KoHBeH1Msl 110 paBaM 4yesioBeKa; Cy/eOHble PELICHHsT MEXKILyHaPOIHBIX CYJI0B;
Konerutyuust Pocentickoit @enepauni; cynebunie perienusi Koneruryunonnoro Cyna Poceniickoit e-
nepauuu. [TomuMo HOpMaTHBHOrO Matepuasa HCIMOJb30BAINCh HAaydHble TPY/Ibl M AHAJIHTHYECKHE JIaH-
nele. [To pesysbratam necienoBanus Oblik ¢leaanbl BbIBOBI 0 ToM, 4To Poccutickast Penepaiys umeer
HEe TOJILKO MEXK/lyHapojHoe 00653aTe/IbCTBO, HO U KOHCTHUTYLLHOHHO-3aKPENIEHHYI0 00513aHHOCTD 110
00€eCIeyeHHI0 3alMThl OT MPUMEHEHHsT 6eCYe0BEUHOr0, XKECTOKOTO M YHHKAIOLLETO JI0CTOMHCTBO
o0palleHnsl B OTHOLLEHHH JII0OOTr0 JIHLLA, Haxosuerocs Ha €€ TeppuTopun. OfHAKO HbIHELIHEeEe poc-
CHICKOE 3aKOHOJATE/IbCTBO HE COOTBETCTBYET MEK/LyHAPOIHBIM CTaHAAPTaM, TaK Kak He oGecreynBaeTr
BCECTOPOHHIOIO 3aLIUTY MPaB YKEPTB JOMALLIHEr0 HACHJIMS — He MPEOCTaBIIsis HE TOJIBKO PEBEHTHB-
HbIX MEXaHM3MOB, HO TAKXKe M HE OCYLIECTBJISIS BCECTOPOHHEE PACC/Ie/IoBAHUE YoKe TPOU3OLLIE/IINX HH-
uuaeHtoB. Takum 06pasoM, eHCTByOlIee HOPMATHBHOE PEryJMPOBAHUE HE CIIPABJISETCS C TOCTaBJICH-
HOI 3a/ia4elt 3alUThl JIMLL OT GeCYe/JOBEUHOro 00pallleHHUsI.

" Fedikovich A. Op. cit. P. 22.
12 Art. 3, 6, 7 of the International Covenant on Civil and Political Rights of 16 December 1966.
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